k)

IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
NAGPUR, BENCH AT NAGPUR

B ORIGINAL APPLICATION NO. 627 OF 2007
(Subject : Promotion)

DISTRICT : NAGPUR

. Prakash Tulsiram Shinde )
R/o. Mahesh Nagar, Near AdityarTraders, )
Plot No.43, Boregaon, Nagpur 13. )

Rangrao Wamanrao Bedwal, )

- Since deceased through his legal helrs )
2a. Smt Rukhmlnl W/o. Rangrao Bedwala )
R/o. Flat No.A- 10, KC Apartment )
Manjldana Colony, Katol Road, Nagpur )

2b. Sunil S/ o.'Rangrao Bedwal, ) |
'R/o;. Flat No.A-10, KC Apartment, e )
‘Manjidana Colony, Katol Road, Nagpur. )
- | ...APPLICANTS

VERSUS

The Stateﬁ of Maharashtra,
ThrOugh its Secretary,
Ministry of Home Department,
Mantralaya, Mumbai 400 032.

S Smea e


mat
Text Box



2 0.A.627/2007

2. The Director Qeneral_ of Police, *

| )

State of Maharashtra, '4 T Lo )

In front of Regal Talkies, )
Mumba1 )

3. The Commissioner of Police, o )
Civil Line, Nagpur. R )

4. The Special Irispector General of Police, o )
Motor Pariwahan, Pune 07 | )

-~ 5. The Deputy Surierintendent of Police, )
Motor Parlwahan D1V1s1onal Work-Shop, .= )

Kotal Road, Nagpur ) _
I ' ....RESPONDENTS.

Shr1 V. G. Wankhede learned Advocate for the Apphcants

Smt. S.V.  Kolhe, learned Presenting - Offlcer for the
Respondents. | .

 CORAM SHRI RAJIV- AGARWAL, VICE-CHAIRMAN (A.) o |

~ SHRI J.D. KULKARNI, VICE-CHAIRMAN (J) o
DATE ¢ 1l 082017, |
PER ~ : SHRI RAJIV AGARWAL, VICE-CHAIRMAN (A).
JUDGMENT

1. Heard Shri V.G. Wankhede, learned Advocate for

~ the Applicants and Smt. S.V. KOlhe, learned Pre'senting Officer
- for the Respondents. | |
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2. This Original 'Application has been filed by the
Applicants challenging the order of reversion and recovery of

excess salary paid to them.

3. Learned Counsel for the Applioants argued that the
Applicant No.1 was promoted to the post of Assistant Police
Sub Inspector w.e.f. 26 06.2000 on regular basis. He Was
given T1me Bound Promot1on to that post w.e.f. 01.06. 2000
This was done by order dated 16.02. 2006 which was 1ssued
by the Respondent No.3. The Applicant No.2 (since deceased

represented by his legal he1rs) was glven regular promotion as

Assistant Po_hoe Sub Inspector by the same order. Learned

.Counsel for the Ap'plic'ants argued that they were initially -
‘recruited as Police Constables on 01.08.1974 and 28.05.1979
respectively. Since, 1983 they were posted as Drivers and
they also completed training at Pune. The Applicant No.1 was
promoted as ‘Head Constable Driver, (Mechamc I) in the year
1988 while the Apphcant No 2 was promoted on 01.07. 1991 in ‘_

the same capac1ty The Respondent no.3 passed order dated |

08 10. 2007 1 cancelhng the promotron granted to the
Apphcants by order dated 16.02.2006. This was done behind
the backs of the Apphcants without giving them any notice.

The excess amount paid to them was ordered to be recovered.

Learned Counsel for the Applicants argued that the Applicants
had worked for 12 years in the post of Head Constable. They
were clearly e11g1b1e to be given Time Bound Promot1on in pay

scale of Ass1stant Pohce Sub- Inspector (A S.I.) even if it was

i
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- held that regular posts to promote thetn as A.S.I. were not
available. Learned Counsel for the Applicants further argued
that the cadres of Drivers Constables and Head Constables'
were merged W1th the Executive Cadres by the Clrcular dated
01.03.1999 issued by the Respondent No.2 i.e. D1rector
General of Police, M.S.. As such, to claim that the Applicants
were not the employees of the Respondent No.3 has no legal
basis. Learned Counsel for the Applicants relied upon the
judgment of Hon’ble Supreme Court in the case of State of
Punjab & Others Vs. Rafiq Masih (white washer) & others :
(2015) 4 SCC 334 iwherein Hon’ble Supreme Court has held

that no excess payrhent can be recovered from the employee

who has retired or is due to retire within one year unless the
‘excess payment Was made due to any misrepresentation by
;them' In the present case, there is no allegation of any

m1srepresentat10n by the Apphcants

4, Learned Presenting. Officer (P.O.) argued on behalf
of the Respondents | that the Applicants were posted at Motor
Transport Division, Nagpur City as Police Head Constable -
Driver - Techmgl , Grade II. They were under the
admlnlstratwe cont 01 of the Special Inspector General of
Police, Motor Transport, Pune, the Respondent No.4. They
~ were transferred by order- dated 10.09.2007 by ‘the

“Respondent No.4 to ’tthe Divisional Workshop, Nagpur.

= !
|
1
I
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5. Learned P.O. contended that the Applicants were

initially appointed in the State Reserve Police Force (S R.P.F))
and were promoted as Head Constable Dr1ver (technician)
Grade II by Deputy Inspector General of Police, Tralnmg and
Special Units, Mumbai. The Applicants joined M.T. Sect1on,
Nagpur on 01.06.1988 and 26.09.1991 ‘respectively. The
Applicahts had undergone training - at Motor ,TranspOrt,
Division Pune for 14 weeks. ’They_ are required to qualify in
departmental promotional examination to become eligible for
the post of A.S.I. Driver (Technician).” As such they were not |
eligible to get promotion as A.S.L. Driver (Technician) .and also

not eligible to get Time Bound Promotion.

6. We find that the afﬁdav-it—in—reply in this OA has
been filed by the Respondent _No.3._ On careful perusal of the

‘same, the question which comes to one mind is, who was the

appointing authority of ~ the Applicant. This questions

assumes importance as the cadres of constables in the State

Reserve Polic,é; "Force_ and in Regular Police are separate &

distinct. F@rtransfer from S.R.P.F. to Regular Police, there is
a quota p‘resczribed’ and seniority in the transferred unit (S.P.
or C.P.’s officei in regular police) is required to be fixed. In the.
present case, the Applicant No.1 was admittedly appointed as
a Constable 1 1n S.R.P.F, Group IX on O1. 08. 1974. He was then
transferred to S.R.P.F, Group IV at Nagpur. By order dated
29.04.1988, he was promoted as Head Constable Driver
(Techmcran) Grade II by order of the D.ILG, Trammg and
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Special Units, Mumbai. The 'Applicant No.2 was also
. appointed as Police Constable in S.R.P.F, Group IX. He was
also promoted as Head Constable Drlver - Techmclan by
D.I.G, Training & Special Units by order dated 25.04. 1991.
‘Before that both the Applicants had passed some special
training course at Pune and were working as Drivers. Copies
of the orders of promotion of the Applicants by D.I.G, Training
& Special Units, Mumbai have not been placed on record. The
fact that the App_licants were initially appointed as Constables
in S.R.P.F. and v:vere promoted as Head Constables by D.I.G,

Training & Special UrlitS' Mumbai makes it quite clear that
the Respondent No.4 was never their appomtmg authorlty and

they never worked under his control.

_7; , From the admission of the Respondent No.3, it is
quite clear that the applicants were working on his
estabhshment from 01 06.1988 and 26.09.1991 in Motor
Transport Section, Nagpur C1ty°., It has to be presumed that
they were transferred to the establishment of the Respondent
No.3 in public interest, as there is no claim on behalf of the
Respondents that they were transferred on their own request.
‘The Applicants were 'aLccor.dinglyg, on the estab’lish'ment of the

Respondent No.3.

8. | The Applic'T\nts in paragraph 11-F of O.A. .ha‘lVC

claimed that D.G.P. ihas_ issued Circular dated 01.03.1999;
(Annexure C-6, p 10-J) providrng.for a common seniority list of

all ‘poliee constabl___es‘, including' consytable Drivers. The

relevant portion rea'ds;:—

|

|
|
.
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“Tge Aler uRage RreTETIA Aol FoR FEEEs UGUR . at
iz I HeiRi TedEl FeR A JARE i o, Aew
Rage ReeTdE deia oaa-aE ((Wee et RuE [ @
el o | Ao el gAEER ) HERE daedieal aede
AaEAnE e ReiEa ol @ R e
UG eIl A3t eetiell Rrereme fret aewet dver . |

The Applicants had filed C.A.No.270 of 2015 for
carlier hearing as they were not getting regular pension. The
C.A. was allowed on 28.07.2015. The Respondents, however,
never filed any fur’the_r affidavit-inéreply. There is nothing on

record to show that the Applicants were on the establishment

~ of the Respondent No.4. Also, in paragraph 6 of the affidavit-

in-reply dated 13.02.2008, the’ReSpondent no.3 has claimed
that the Applicants réquired to pass_' the Departmental -

_.Examination, before they could be promoted as A.S.L Driv-er;

(Technician). THis arguments is not tenable for the followingf

reasons :- -
(i) The Respondents have failed to establish the

' Applicants were on the establishment of the
Respondent No.4. On the contrary, they appear to

2#have been transferred in the establishment of the
'Respondent No.3. |

(ii) Eﬁfen if they were required to pass Depértmental
Examination for promotion, that requirement will
not survive after they cross the age of 45 years;

(iiij) Order of promotion dated 16.02.2006 speaks of
. promotion in ‘executive branch’ (FElER ged) as
Assistant Police Sub Inspector and not on the post

of A.S.1. Driver (Technician). | |

L
! |
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9. | The claim of the Respondents that‘ order datedf
| 16.02/.20(56 was issued by the Deputy Commissioner of Police,
Nagpur, who was not ‘empowered to pass the order cannot be
accepted. D.C.P. has passed the order on behalf of the Police
Commissioner, Nagpur. If that order was to be cancelled, the
 Applicants were required to be given a notice, explaining
reasons for doin_g '$0.  Order dated' 08.10.2007, which is
impugned in this O.A,, is issued in violation of the principles |
of natural justice and:cannot be sustained. It is, accordingly

‘quashed and set aside; |

10. Once the order dated 08.10.2007 is quashed, ho_
 recovery on ground of excess payment can be made.
"Regardless of 01rcumstances as held by Hon’ble Supreme

Court in Rafiq Mash1 s case (supra), no recovery from the

Apphcants is perm1331ble ‘who are Group ‘C’ employees.

11. ‘ The Appllcants were working as Head Constables
on the establishment of the Respondent No.3 from 01.06.1988
and 26.09.1991 re§513§,e‘43tix}ely.' They had put in more than 12
years of service on the date on which the impugned order was |
passed on 16.02.2006. As .they had crossed the age of 45
years, the requirement of paseing departmental examination
would not surviv,e.'\ ‘They were eligible to get the Time Bound
Promotion from an earlier date. The -Respondents are,”
therefore, required fo continue to pay the pension to the

K
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Apphcants (family pension to the 1egal heirs of the Apphcant

No.2 after his death) as per order dated 16. 02.2006. If any

recovery has been made, the said amount will be refunded to

the Apphcants. The Respondent No.3 is directed to 1mplemen_t'

this order within three months from ‘_th‘e date of -this order.

This O.A. is allowed accordingly with no order as to costs.
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